
BOARD OF PUBLIC WORKS AND SAFETY        (Form B-01-2012)

Agenda Request Form  

Organizations and individuals are asked to submit a request form and supporting documents to 
be placed on the agenda. You will be contacted by the City confirming the date of the meeting in 
which your request will be heard. Please make sure that your contact information is accurate in 
case we need to get in touch with you. The Board of Works meets on the 1st and 3rd Monday of 
each month at 5:00 p.m. in City Hall located at 70 E. Monroe Street.  

Date Submitted: 3/28/2018 Meeting Date: 4/2/2018 

Contact Information: 

Requested by: M. Richards 

On Behalf of Organization or Individual: City of Franklin 

Telephone: 317.736.3631 

Email address: mrichards@franklin.in.gov 

Mailing Address: 70 E Monroe St, Franklin, IN  46131 

Describe Request: 

Request approval of Economic Development Agreement for improvements to the McDonald’s north 
parking lot, and a temporary construction easement to provide access to the property.  Agreement is 
between Franklin RDC, Franklin BPW&S, and McDonald’s USA, LLC.  Temporary construction 
easement is granted to Franklin BPW&S by McDonald’s USA, LLC. 

List Supporting Documentation Provided: 

Agreement and Temporary Construction Easement 

Who will present the request? 

Name:  M. Richards Telephone: 317.736.3631 

In order for an individual and/or agency to be considered for new business on the Board of Works 
agenda, this reservation form and supporting documents must be received in the Mayor’s office no 
later than 4:00 p.m. on the Wednesday before the meeting. 
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THIS DOCUMENT IS NOT TO BE RECORDED FOR ANY PURPOSE 

City, State: Franklin, IN 
Address: 2080 E King Street 
L/C: 013-0286
File: 08324

TEMPORARY CONSTRUCTION EASEMENT 
AND GRANTEE'S WORK AGREEMENT 

This Temporary Construction Easement and Grantee's Work Agreement ("Agreement") is 
dated as of the ______ day of ________, 2018, and is made by and between the City of Franklin 
Board of Public Works and Safety (“Grantee”), and McDonald’s USA, LLC (“Grantor”), a Delaware 
limited liability company. 

R E C I T A L S 

A. Grantor is the owner of the property legally described on Exhibit A attached and the 
improvements located on such property ("Grantor's Property"). 

B. Grantee has requested and Grantor has agreed to grant and convey a temporary 
construction easement upon, over, and across portions of Grantor's Property, as legally described 
on Exhibit B attached, and as further depicted on Exhibit C attached (known as the "Construction 
Easement Area") for the purpose of performing Grantee's Work as more specifically defined in 
Section 3 of this Agreement.   

Now, therefore, in consideration of the mutual covenants set forth in this Agreement, and other 
valuable consideration, the receipt and sufficiency of which are acknowledged, Grantor and 
Grantee agree as follows: 

1. Recitals.  The Recitals above are incorporated by this reference as agreements of the
parties, binding as a part of this Agreement as if fully set forth in this Section 1.   

2. Grant of Temporary Construction Easement.  Grantor grants and conveys to Grantee a
non-exclusive temporary construction easement (the "Temporary Construction Easement"), 
subject to matters of record and that a survey would reveal, upon, over, and across the 
Construction Easement Area for the purpose of performing Grantee's Work.   

3. Grantee's Work.  Grantee will perform the following work within the Temporary
Construction Easement Area:   

asphalt excavation, common excavation, curb removal, curb installation, hot mix asphalt 
patching, hot mix asphalt resurfacing, installation of pavement markings, landscaping and all 
other necessary work as described in the Bid Documents and Specifications, 

including any restoration work required to be performed by Grantee pursuant to Section 5f 
(collectively, "Grantee's Work"). 
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4. Term.  This Temporary Construction Easement will commence on   May 15  ,   2018   and
will automatically expire and terminate upon the earlier to occur of: (i)   November 30  ,    2018  , 
or (ii) the date upon which Grantee's Work is completed (the "Term").   

5. Grantee's Work and Use of Construction Easement Area.

a. Grantee's Covenants and Warranties.  Grantee covenants and warrants as follows: (i)
that it will secure and to provide copies to Grantor of all necessary governmental and third party 
permits and approvals to undertake and complete Grantee's Work; (ii) that it will perform Grantee's 
Work at its sole cost and expense, and in a professional, good and workmanlike manner in 
conformance with customary engineering and construction practices, and in compliance with all 
applicable regulations and any agreements of record affecting Grantor's Property; and  (iii) that 
Grantee's Work will fully conform and comply with the construction plans, specifications, drawings, 
and schedule attached as Exhibit D (the "Final Plans"), which Final Plans are approved by 
Grantor.  Grantee will not modify the Final Plans without Grantor's prior written approval, which 
approval Grantor may grant or deny in its sole discretion.  Grantor makes no representation 
regarding the adequacy of the Final Plans or their compliance with any applicable laws or codes. 
It will remain Grantee's responsibility to confirm such adequacy or compliance.  In addition, 
Grantee will give Grantor written notice pursuant to Section 10 of the date upon which Grantee 
intends to commence Grantee's Work at least 10 days prior to the commencement of Grantee's 
Work.   

b. No Grantee Interference. Grantee will perform Grantee's Work in such a manner so
as to not affect the visibility of or access to Grantor's Property, or adversely affect the business 
and operation on Grantor's Property, including without limitation, its drive-thru operation.  Grantee 
will not interfere with any utility lines, facilities, or easements within the Construction Easement 
Area or elsewhere on Grantor's Property.  Grantee will separate the Construction Easement Area 
by cones or by other appropriate construction safety barriers while Grantee performs Grantee's 
Work, and will not block or interfere with the access drives or drive-thru lanes on Grantor's 
Property.   

c. No Grantee Storage. Grantee will not park on or store any construction vehicles,
equipment or materials overnight on the Construction Easement Area or on Grantor's Property. 
Grantee will not move, remove, or demolish any of Grantor's signs, access drives, curbing, or 
other improvements located within the Construction Easement Area or elsewhere on Grantor's 
Property, except as shown in the Final Plans or as otherwise agreed to in writing by Grantor.   

d. No Grantee Liens.  Grantee will perform all of Grantee's Work at its sole cost and
expense, and will not allow any mechanics' or other lien to be placed on Grantor's Property.  If 
any lien arises, Grantee will fully discharge the lien at its expense no later than 15 days after the 
lien is filed and will promptly send written notice to Grantor, along with a copy of the recorded 
release or other proof in a form acceptable to Grantor that the lien was discharged.   

e. No Hazardous Substances.  Grantee agrees that it will not bring any hazardous
substances in, on or under the Construction Easement Area or Grantor's Property, or cause any 
release of hazardous substances in, on, under or from the Construction Easement Area or 
Grantor's Property.  Grantee further represents that if it introduces, releases, contacts or discovers 
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any hazardous substances on, above, or below the Construction Easement Area or Grantor's 
Property in connection with its activities, it will promptly notify Grantor.   

f. Restoration of Property.  Grantee covenants and agrees to:  (i) restore, immediately
after Grantee completes Grantee's Work and prior to the expiration or earlier termination of this 
Agreement, the Construction Easement Area to the same or better condition as it existed before 
Grantee began Grantee's Work (except to the extent approved on the Final Plans), and to a safe 
condition, and (ii) remove all of its equipment, materials, tools, trash and debris from the 
Construction Easement Area.  Grantee will repair any damage that occurs to the Construction 
Easement Area or to Grantor's Property arising out of, related to, or as a consequence of 
Grantee's Work.   

6. Indemnification.  Grantee will hold harmless, indemnify and defend  Grantor and its
affiliates, and their respective lessees, franchisees, licensees, employees, agents, personal 
representatives, contractors, and any of their respective successors and assigns (collectively, the 
"Grantor's Parties") against any and all claims, demands, losses, liabilities, costs, fines, 
penalties, expenses, damages, including economic, direct, indirect and consequential damages, 
suits, liens, causes of action and judgments (including, but not limited to attorney's fees) 
(collectively, the "Claims") arising out of, or in any way related to, or in connection with, or as a 
result or consequence of:  (i) Grantee's Work; (ii) any acts, errors or omissions by Grantee and/or 
its employees, agents, personal representatives, contractors or subcontractors, and any of their 
respective successors and assigns, or any other person acting directly or indirectly through or 
under Grantee (collectively, the "Grantee's Parties"), and for subrogation actions initiated by 
Grantee or Grantee's workers' compensation insurance carrier, and for any other matter based 
on Grantee's workers' compensation insurance; (iii) any actual or alleged violation of applicable 
laws, regulations, ordinances, administrative orders or rules; (iv) any actual or alleged breach by 
Grantee and/or Grantee's Parties of any of their representations, warranties and/or obligations in 
this Agreement; (v) the entry upon and/or use of Grantor's Property or the Construction Easement 
Area by Grantee and/or Grantee's Parties; and (vi) any other acts by Grantee and/or Grantee's 
Parties pursuant this Agreement.  This indemnification is intended to be applicable to acts, errors, 
and omissions that occur during the construction of the project and will terminate when the 
construction of the project is complete. 

7. Release.  Grantee will enter upon the Construction Easement Area and conduct Grantee's
Work at its sole risk, cost and expense.  Grantee waives and relinquishes any and all Claims 
related to the subject matter of this Agreement now or hereafter arising in Grantee or any of 
Grantee's Parties occasioned by, directly or indirectly, the condition of Grantor's Property and the 
Construction Easement Area, or any other facts or occurrences with respect to Grantee's conduct 
under this Agreement.  Grantee also agrees and acknowledges that Grantor makes no 
representations or warranties as to the condition of the Construction Easement Area or Grantor's 
Property.   

8. Insurance.

 (a) Grantee will procure and maintain and will cause its consultants, contractors and 
subcontractors to procure and maintain in force during the Term the insurance coverages 
described below, which insurance will be placed with insurance companies rated A VIII or better 
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by the current edition of Best's Key Rating Guide, authorized to do business in the state in which 
Grantor's Property is located, and approved in advance in writing by Grantor.   

 (i) Commercial General Liability Insurance (with coverage and terms comparable to 
an ISO CG-0001 form) against all claims and suits for personal and bodily injury, products and 
completed operations liability, and property damage arising out of Grantee's Work or operation 
on or use of Grantor's Property, or caused by the negligence or other misconduct of Grantee or 
Grantee's Parties in an amount not less than $2,000,000.00 per occurrence and $2,000,000.00 
in the general aggregate.   

 (ii) Workers' Compensation Insurance, with statutory benefits and limits compliant 
with applicable state law, and Employer's Liability Insurance with limits of $1,000,000.00 per 
accident covering Grantee and Grantee's employees.   

 (iii) Business Automobile Liability Insurance, including owned, non-owned, and hired 
vehicles, with have coverage of not less than $1,000,000.00 for bodily injury and property damage 
for each accident.   

 (iv) Any insurance coverage required by law, /or governmental agency, and/or any 
agreements of record affecting Grantor's Property with respect to the performance of Grantee's 
Work.   

 (b) As to the policies identified in Section 8(a) above, Grantor, McDonald’s USA, LLC, 
[insert franchisee entity and individual franchisees] (the McDonald's restaurant store 
owner/operator), and their respective successors and assigns, as well as any other person or 
entity designated by Grantor, will be named as additional insureds as their interests may appear. 
These policies will be primary insurance for all additional insureds. All policies will be endorsed to 
provide a waiver of rights of subrogation in favor of the additional insureds.  Before commencing 
Grantee's Work or entering upon the Construction Easement Area, Grantee will furnish evidence 
to Grantor of the required insurance in the form of certificates of insurance.   

 (c) Grantee will neither allow the required insurance coverages to lapse, nor decrease the 
insurance coverage to levels below those required under this Section 8. 

9. Default.  If there is a failure by Grantee to perform, fulfill or observe any agreement or
obligation contained within this Agreement, to be performed, fulfilled or observed by it which 
failure is not cured within 15 days after notice from Grantor, or immediately after notice from 
Grantor, in situations involving potential danger to the health or safety of persons in, on or about 
the Construction Easement Area or Grantor's Property, or substantial deterioration of the 
Construction Easement Area or Grantor's Property, then Grantor will be entitled to: (1) terminate 
this Agreement; (2) seek specific performance; (3) exercise any other remedies available at law 
or in equity against Grantee and/or Grantee's Parties; and/or (4) cure such failure or breach on 
behalf of Grantee with notice to the City with an opportunity to cure.  The exercise of any or all 
remedies in this Section will not preclude the exercise of any other remedies.   

Notice.  All notices under this Agreement will be in writing and sent by U.S. certified mail 
return receipt requested or nationally recognized overnight courier.  If intended for Grantee, the 
notice will be sent to 70 East Monroe Street, Franklin, IN 46131, and if intended for Grantor, the 
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notice will be sent to One McDonald's Plaza, Oak Brook, Illinois 60523, Attn: Director, U.S. Legal 
Dept. #283, L/C: 013-0286 with a copy to McDonald's USA, LLC, 250 West 96th Street Suite 500, 
Indianapolis, Indiana 46260, L/C: 013-0286, Attn: Kevin Zimny.  Effective after June 1, 2018, if 
intended for Grantor, the notice will be sent to 110 N Carpenter St, Chicago IL 60607-2101, Attn: 
Director, U.S. Legal Dept. #283, L/C: 013-0286. 

10. Any party may lodge a change of address by sending notice of such change to the other
party in the manner provided under this Section.  Each notice will be deemed to have been given 
at the time it is deposited in the United States Mail or with the overnight courier.   

11. Survival of Obligations.  Grantee's obligations under this Agreement are for the time the
project is being performed and completed.  

12. No Grantor's Expense.  Neither Grantor nor Grantor's Parties are required to perform any
activity or incur any expense for any purpose under this Agreement, except as otherwise 
expressly stated in this Agreement.   

13. Captions.  Captions to the sections in this Agreement are included for convenience only
and do not modify any of the terms of this Agreement.   

14. Binding Effect.  The easement and the rights and obligations granted herein will run with
and bind Grantor's Property for the Term, and will inure to the benefit of and bind Grantee and its 
successors, assigns, agents, employees, contractors, subcontractors and personal 
representatives during the Term.   

15. Severability.  If any one or more of the provisions set forth in this Agreement is held to be
invalid, illegal, or unenforceable in any respect, then such invalidity, illegality, or unenforceability 
will not affect any other provision of this Agreement, and this Agreement will be construed as if 
such provision never existed.   

16. No Waiver.  No waiver by Grantor of any term, covenant or condition under this Agreement
will be effective or binding upon Grantor unless given in the form of a written instrument signed 
by Grantor, and no such waiver will be implied from any omission by Grantor to take action with 
respect to such term, covenant or condition.   

17. Waiver of Trial By Jury.  Grantor and Grantee each knowingly, voluntarily and intelligently
waive any rights that it may have to a trial by jury with respect to any lawsuit based on this 
Agreement, or arising out of, under, or in connection with, this Agreement or any course of 
conduct, course of dealing, statements (oral or written) or actions of Grantor and Grantee 
respectively in connection with this Agreement.  This provision is a material inducement for 
Grantor and Grantee, respectively, to enter into this Agreement.   

10. Authorization to Sign.  Grantor and Grantee each represent and warrant that the individual
signing this Agreement on their behalf is duly authorized to enter into this Agreement and to 
execute and legally bind such party to it.   

11. Anti-Terrorism Representation and Warranty. Grantor and Grantee each represent and
warrant that neither they nor the officers and directors controlling Grantor and Grantee, 
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respectively, are acting, directly or indirectly, for or on behalf of any person, group, entity, or nation 
named by the United States Treasury Department as a Specially Designated National and 
Blocked Person, or for or on behalf of any person, group, entity, or nation designated in 
Presidential Executive Order 13224 as a person who commits, threatens to commit or supports 
terrorism; and that they are not engaged in this transaction directly or indirectly on behalf of, or 
facilitating this transaction directly or indirectly on behalf of, any such person, group, entity or 
nation.  Each party agrees that in the event of a breach of this provision or any applicable law 
relating to the subject of this provision, the non-breaching party may take such action as may be 
necessary in order to comply with this provision and/or the applicable law, including, but not limited 
to, terminating this Agreement.   

12. Counterparts.  This Agreement may be executed in separate counterparts, each of which
when so executed and delivered will be deemed to be an original, and all of which, taken together, 
will constitute one and the same instrument.   

13. Exhibits.  This Agreement includes the following Exhibits, which are an integral part of this
Agreement and are fully incorporated by reference:  

Exhibit A – Legal Description of Grantor's Property 
Exhibit B – Legal Description of Construction Easement Area 
Exhibit C – Depiction of Construction Easement Area 
Exhibit D – Final Plans 

[SIGNATURE PAGE TO FOLLOW] 
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In witness whereof, Grantor and Grantee have caused this Agreement to be executed on 
the date first set forth above.   

GRANTOR: GRANTEE:

McDONALD'S USA, LLC, a Delaware limited 
liability company 

City of Franklin Board of Public Works and 
Safety  

By: By: 

Name: Name:    Steve Barnett 

Its:  Title:  Mayor 

By:  

Name:    Robert Swinehamer 

Title:    Member 

By:  

Name:    Melissa Jones 

Title:    Member 
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EXHIBIT A 

Legal Description of Grantor's Property 

(see attached) 



Grantor’s property is described as the Warranty Deed for the parcel on Book 241, Page 412, excepting 

the portion of the parcel acquired from McDonald’s Corporation for Public Right‐of‐Way as described on 

the “Dedication of Public Right‐of‐Way” document 2018‐001636.  Both the Warranty Deed and the 

Dedication of Public Right‐of‐Way are attached.  
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EXHIBIT B 

Legal Description of Construction Easement Area 

(see attached) 
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EXHIBIT C 

Depiction of Construction Easement Area  

(see attached) 
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EXHIBIT D 

Final Plans 

(see attached) 




