BOARD OF PUBLIC WORKS AND SAFETY (Form B-01-2012)
Agenda Request Form

Organizations and individuals are asked to submit a request form and supporting documents to
be placed on the agenda. You will be contacted by the City confirming the date of the meeting in
which your request will be heard. Please make sure that your contact information is accurate in
case we need to get in touch with you. The Board of Works meets on the 1st and 3rd Monday of
each month at 5:00 p.m. in City Hall located at 70 E. Monroe Street.

Date Submitted:  11/01/2023 Meeting Date: 11/06/23

Contact Information:

Requested by: _ | Sally Brown

On Behalf of Or_ganiz;tion or Individual L\_/}I_e_sslerEngm_ee__r_i_ng

Telephone: 317-736-3640
Email address: ﬂ)wn@franklin.in.qov
M_allmg Address: 796 South State Street, Franklin, IN 46131

Describe Request
Construction Agreement for Belt Filter Press Conveyor Replacement

List Supporting Documentation Provided:

Agreement with Maddox Industrial and related documents and Notice to Proceed

Who will present the request?

. ! Gary Ruston, Wessler .
Name: | Engineering Telephone: 317-788-4551
In order for an individual and/or agency to be considered for new business on the Board of Works
agenda, this reservation form and supporting documents must be received in the Mayor’s office no
later than 4:00 p.m. on the Wednesday before the meeting.



AGREEMENT

THIS AGREEMENT is dated this day of __ , 2023, by and

between the City of Franklin, Indiana ("Owner") and Maddox Industrial LLLC (Contractor").

Owner and Contractor, in consideration of the mutual covenants hereinafter set forth, agree as
follows:

ARTICLE 1 - WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents.
The Work is generally described as follows:

BELT FILTER PRESS CONVEYOR REPLACEMENT

ARTICLE 2 - ENGINEER

2.01 The Project has been designed by Wessler Engineering, Inc. (Engineer), which is to act
as Owner's representative, assume all duties and responsibilities, and have the rights and
authority assigned to Engineer in the Contract Documents in connection with the
completion of the Work in accordance with the Contract Documents.

ARTICLE 3 — CONTRACT TIMES

3.01  All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

3.02 The Work will be substantially completed within 270 days after the date when the Contract
Times commence to run as provided in Paragraph 4.01 of the General Conditions, and
completed and ready for final payment in accordance with Paragraph 15.06 of the General
Conditions within 300 days after the date when the Contract Times commence to run.

3.03 Liguidated Damages

A. Contractor and Owner recognize that time is of the essence of this Agreement and that
Owner will suffer financial and other losses if the Work is not completed within the times
specified in Paragraph 3.02 above, plus any extensions thereof allowed in accordance
with the Contract Documents. The parties also recognize the delays, expense, and
difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered
by Owner if the Work is not completed on time. Accordingly, instead of requiring any
such proof, Owner and Contractor agree that as liquidated damages for delay (but not
as a penalty), the Owner, in the form of a Change Order, shall deduct from the monies
due the Contractor $1,400.00 for each calendar day that expires after the time specified
in Paragraph 3.02 for Substantial Completion until the Work is substantially complete.
After Substantial Completion, if Contractor shall heglect, refuse, or fail to complete the
remaining Work within the Contract Time or any proper extension thereof granted by
Owner, the Owner, in the form of a Change Order, shall deduct from the monies due the
Contractor $1,400.00 for each day that expires after the time specified in Paragraph 3.02




for completion and readiness for final payment until the Work is completed and ready
for final payment.

ARTICLE 4 — CONTRACT PRICE

4.01  Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents an amount in current funds as follows:

Four Hundred Seventy-Four Thousand Seven Hundred Five and 00/100
Dollars ($474,705.00)

For all Work, at the prices stated in Contractor’s Bid.

ARTICLE 5 - PAYMENT PROCEDURES

501 Submittal and Processing of Payments

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be processed by Engineer as
provided in the General Conditions.

502 Progress Payments; Retainage

A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment as recommended by Engineer on a monthly basis
during performance of the Work as provided in Paragraph 5.02.A.1 below. All such
payments will be measured by the schedule of values established as provided in the
General Conditions (and in the case of Unit Price Work based on the number of units
completed) or, in the event there is no schedule of values, as provided elsewhere in the
Contract Documents.

1.

Prior to Substantial Completion, progress payments will be made in an amount equal
to the percentage indicated below but, in each case, iess the aggregate of payments
previously made and less such amounts as Owner may withhold, including but not
limited to liquidated damages, in accordance with the Contract Documents.

The Owner shall withhold five percent (5%) of the doltar value for all Work for the
project. At the Owner's discretion, the retainage to be withheld will be either ten
percent (10%) of all Work satisfactorily completed until the Work is fifty percent
(50%) completed, and nothing further after that, or five percent (56%) of all Work
satisfactorily completed. When the Work is substantially complete (operational or
beneficial occupancy), the retained amount may be reduced below five percent (5%)
to only that amount necessary to assure completion. On completion and acceptance
on a part of the Work on which the price is stated separately in the Contract
Documents, payment may be made in full, including retained percentages, less
authorized deductions.

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total
payments to Contractor to one hundred percent (100%) of the Work completed, less
such amounts set off by Owner pursuant to Paragraph 15.01.E of the General
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5.03

Conditions, and less two hundred percent (200%) of Engineer’s estimate of the value of
Work to be completed or corrected as shown on the punch list of items to be completed
or corrected prior to final payment.

Final Payment

A

Upon final completion and acceptance of the Work in accordance with Paragraph 15.06
of the General Conditions, Owner shall pay the remainder of the Contract Price as
recommended by Engineer as provided in said Paragraph.

ARTICLE 6 — CONTRACTOR’S REPRESENTATIONS

6.01

In order to induce Owner to enter into this Contract, Contractor makes the following
representations:

A

Confractor has examined and carefully studied the Contract Documents and any data
and reference items identified in the Contract Documents.

Contractor has visited the Site, conducted a thorough, alert visual examination of the
Site and adjacent areas, and become familiar with and is satisfied as to the general,
local, and Site conditions that may affect cost, progress, and performance of the Work.

Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

Contractor has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, especially with respect to Technical Data in such reports
and drawings, and (2) reports and drawings relating to Hazardous Environmental
Conditions, if any, at or adjacent to the Site that have been identified in the
Supplementary Conditions, especially with respect to Technical Data in such reports
and drawings.

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information
and observations obtained from visits to the Site; the Contract Documents; and the Site-
related reports and drawings identified in the Contract Documents, with respect to the
effect of such information, observations, and documents on (1) the cost, progress, and
performance of the Work; (2) the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor; and (3} Contractor’s safety
precautions and programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Wark at the Contract Price,
within the Contract Times, and in accordance with the other terms and conditions of the
Contract.

Contractor is aware of the general nature of Work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.
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H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the
written resolution thereof by Engineer is acceptable to Contractor.

I.  The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of ihe Work.

J. Contractor's entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

ARTICLE 7 — CONTRACT DOCUMENTS

7.01

Contents
A. The Contract Documents consist of the following:

1. Contractor's Bid

2. Bid Bond

3. Drug Testing Plan Cettification
4. Agreement

5. E-Verify Affidavit

6. Performance Bond

~

Payment Bond

8. General Conditions

9. Supplementary Conditions

10. Specifications as contained in Project Manual dated September 2023,
11. Drawings consisting of 13 sheets dated September 2023.

12. Addenda

a, No. 1 dated September 27, 2023

13. The following which may be delivered or issued on or after the Effective Date of the
Agreement and are not attached hereto:

a. Notice to Proceed
b. Change Order(s).

c. Certificate of Substantial Completion
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B. There are no Contract Documents other than those listed above in this Article 7.

C. The Contract Documents may only be amended, modified, or supplemented as provided

in the General Conditions.

ARTICLE 8 -~ MISCELLANEOUS

8.01

8.02

8.03

8.04

8.05

Terms

A, Terms used in this Agreement will have the meanings stated in the General Conditions

and the Supplementary Conditions.

Assignment of Contract

A.

No assignment by a party hereto of any rights under or interests in the Contract will be
binding on another party hereto without the written consent of the party sought fo be
bound; and, specifically but without limitation, money that may become due and money
that is due may not be assigned without such consent (except to the extent that the
effect of this restriction may be limited by law), and unless specifically stated to the
contrary in any written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under the Contract Documents.

Successors and Assigns

A,

Owner and Contractor each binds itself, its successors, assigns, and legal
representatives to the other party hereto, its successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in
the Contract Documents.

Severability

A.

Any provision or part of the Contract Documents held to be void or unenforceable under
any Law or Regulation shall be deemed stricken, and all remaining provisions shall
continue fo be valid and hinding upon Owner and Contractor, who agree that the
Contract Documents shall be reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that comes as close as possible to expressing the
intention of the stricken provision.

Contractor's Certifications

A. Contractor certifies that is has not engaged in corrupt, fraudulent, collusive, or coercive

practices in competing for or in executing the Contract. For the purposes of this
Paragraph 8.05:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process or in
the Contract execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at ariificial non-competitive levels, or
(c) to deprive Owner of the benefits of free and open competition,
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‘collusive practice” means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Owner, a purpose of which is to establish
Bid prices at artificial, non-competitive levels; and

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.
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IN WITNESS WHEREOQOF, Owner and Contractor have signed this Agreement. This Agreement
may be executed in counterparts, each of which shall be deemed to be an original, and all such
counterparts together shall constitute one and the same Agreement. An electronic, telecopied, or
facsimile signature shall be equivalent to and as binding as an original signature.

This Agreement will be effective on the date indicated on Page 1 (which is the Effective Date of the Agreement).

OWNER:
CITY OF FRANKLIN, INDIANA

By:

Title:  Steve Barnetit, Mayor

Attest:

Title:  Jayne Rhoades, Clerk-Treasurer

Address for giving notices:

70 E Monroe Street
Franklin, IN 46131

CONTRACTOR:

MADDOX INDUSTRI _
By: _‘ :

Tith )no.ﬂ

Attest: éé_ ’ UWARD C&MU»\_) o
tite: Moty SV

Address for giving notices:

ef> ﬁl&a. Ca&er*

5006 S Harding Street
Indianapolis, IN 46217

(If Contractor is a corporation or a
partnership or a joint venture, attach
evidence of authority to sign.)




CERTIFICATION OF COMPLIANCE WEITH APPILICABLE LAW

The undersigned, in consideration of contracting with and/or entering into
agreements with the City of Franklin, a governmental entity, does hereby make the

below certifications and acknowledges that said representations and compliance with

applicable law is a requirement of doing business with a governmental entity and is

deemed valuable consideration in entering into a contract with the City of Franklin. The

undersigned agrees to be in full compliance with all applicable laws and shall
immediately notify the City of Franklin in the event it has failed to comply with this
certification. In such event, the City of Franklin may immediately terminate any and all

contracts with the undersigned. Compliance with all applicable State and Federal laws

shall include, but is not limited to, the following:

a.

Execution of Non-Collusion Affidavit(s) to be provided and submitted on a
form required by the State Board of Accounts;

Applicable contract provisions pursuant to IC 5-16-13 for Public Works .

projects awarded after June 3o, 2015 the terms of which are specifically
incorporated herein by reference and/or as required by law;

Applicable anti-discrimination provisions as required by law;

E-verify affidavit as required by law including but not limited to IC 22-5-1.7-
11.1. Specifically, the undersigned declares under penalty of perjury that as a
term of doing business with the City of Franklin that they have enrolled in and
verify the work eligibility status of newly hired employees through the E-verify
program and that by their signature below they do not knowingly apply
unauthorized aliens.

The undersigned certifies that it is not involved in the Iranian Energy
Industry and does not do business with Vendors involved in the Iranian

Energy Industry.

The undersigned, if applicable, agrees to comply with the terms of IC 5-16-13-
8 and represents that the project or work shall not be structured other than in
the “tier” structure as required by law.

The undersigned shall comply with the insurance requirements and hold
harmless provisions of the City of Franklin incorporated by reference herein
and where applicable shall comply with the requirements of IC 5-16-13-9
throngh 12.

Pursuant to IC 36-1-12-24 Contractors and Subcontractors shall drug test
employees when the cost of any Public Works project is greater than
$150,000.00.

Page 1of 2
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i. If applicable, the undersigned shall comply with IC 5-16-13-13; 14 in all
respects including but not limited to document preservation and availability

for inspection.

j. If applicable to the project, the undersigned agrees to comply with, by bound
by, and follow all regulations regarding non-discrimination as required by the
City of Franklin’s Title VI Plan and Non-Discrimination Agreement including
the requirements identified on Appendix A attached hereto.

k. The undersigned has been advised of the indemnification and insurance
requirements of the City of Franklin on the attached Addendum (page 3) and
agree to be bound by these requirements.

Additionally, the undersigned certifies that they/it are not aware of any relationship
between the City of Franklin and the undersigned, its agents, employees or assigns

which violates Indiana’s anti-nepotism laws.

I HEREBY SWEAR AND AFFIRM UNDER PENALTIES FOR PERJURY THAT THE

FOREGOING REPRESENTATIONS ARE TRUE, TO TI 1. BEST Oleﬁ KNOWLEDGE AND
BELIEF. ALL OF WHICH IS SWORN TO THIS ,2023R.

AL e
y Authorized Representative of Contracting Party

Tesse Cartes, ‘Pfoie,cﬁr Manoges

Page2 of2 00355-2
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E-Verifv Affidavit

Pursuant to Indiana Code 22-5-1.7-11, the Contractor entering into a contract with the Owner is
required to enrofl in and verify the work eligibility status of all its newly hired employees
through the E-Verify program. The Contractor is not required to verify the work eligibility status
of all its newly hired employees through the E-Verify program if the E-Verify program no longer
exists.

The undersigned, on behalf of the Contractor, being first duly sworn, deposes and states that
the Contractor does not knowingly employ an unauthorized alien. The undersigned further
affirms that, prior to entering into jts contract with the Owner, the undersigned Contractor
will enroll in and agrees to verify the work eligibility status of all its new hired employees
through the E-Verify program.

(Contractor) m a_d dOSL i

By (Written Signature)

adosteral L C

(Printcd Name) es8se CQ. _f’(' e -

(Title) (\)«rcf.v.d' Monagder o

Importani — Nolary Signature and Seal Required in the Space Below

staTEoFAdiana.
COUNTY OF M(Xﬂlj A

Subscribed and swarn to before me this ,f ;\_ day of Qe;h) bf,t/" ,
20

My commission expires:M\L l%, E?j) (Signed) }ﬁ Y Z_jl ZZ)EHQ Adj M
Residing in_’B‘_CMQ - County, State of ‘,MI (Im_

SSq

KRISTEN HARDEN
NOTARY PUBLIC

SEAL
STATE OF INDIANA
#1Y COMMISSION EXPIRES JUNE 13,2030
COMMISSION NUMBER NP0741780 _1

E-VERIFY AFFIDAVIT

0038601
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ACORD

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)
10/18/2023

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER ﬁgmg‘ﬁ Jennifer McLaughlin
FAX
The James B. Oswald Company ';*‘}g’“,fo Exil: (216) 367-8787 {AJC, No):  (218) 2414520
1100 Superior Avenue East EMAL 5. JMcLaughlin@oswaldcompanies.com
Suite 1500 INSURER(S) AFFORDING COVERAGE NAIC #
Cleveland OH 44114 INSURER A : Citizens Ins Co of America 31534
INSURED msurerg: Allmerica Financial Benefit Insurance Company 41840
Maddox Industrial LLC INSURER c : Crum & Forster Specialty Insurance Company 44520
5806 S Harding Street INSURER D :
INSURER E :
Indianapolis IN 46217 INSURER F :
COVERAGES CERTIFICATE NUMBER:  22/23 Master REVISION NUMBER:
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
ADDLISUBR POLICY
iy TYPE OF INSURANCE INSD | WVD POLICY NUMBER ;ﬁmnwﬁfn :53%%%; LIMITS
>¢| COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE 5 1,000,000
DAMAGE TO RENTED
] CLAMS-MADE OCCUR PREMISES (Ea accurrence) $ 1,000,000
MED EXP {Any one person) $ 10,000
A Y Z7W H866709 01 12/17/2022 | 12/17/2023 | pepsonaLaaovinvury | 1,000,000
GEN'LAGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE ¢ 2,000,000
POLICY 5’&% LOC PRODUCTS - COMPIOPAGG | 5 2,000,000
OTHER: $
COMBINED SINGLE LIMIT
AUTOMOBILE LIABILITY A S s 1,000,000
>| ANYAUTO BODILY INJURY (Per person) | §
OWNED SCHEDULED 1 . g
B AUTOS ONLY AUTOS AWW-HB867011-01 12/17/2022 | 12/17/2023 | BODILY INJURY (Per accident) | $
HIRED NON-OWNED PROPERTY DAMAGE 5
|| AUTOS ONLY AUTOS ONLY (Per accident)
3
><| umBRELLALIAB | XX| accur EACH OCCURRENCE s 10,000,000
A EXCESS LIAB CUANSMADE U7W H866710 01 12/17/2022 | 12/17/2023 | ,ccreaate s 10,000,000
DED | ><I RETENTION § © 5
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY XI STATUTE ‘ l ER X
A RO N EREXECUTIVE NIA WMWY J249817 01 12/17/2022 | 12/17/2023 | E:L- EACHACCIDENT : Ml
{Mandatory in NH) E.L DISEASE - EAEMPLOYEE | g 1.000,000
If yes, describe under 1.000.000
DESCRIPT!ON OF OPERATIONS below E.L.DISEASE - POLICY LIMIT | § '+VYY
, . Professional/E&O Limit 1,000,000
Contractors Professional / Pollution L
C | Liability PKC-113781 12/17/2022 | 12/17/2023 |Contractors PollutionLimit | 5,000,000
Aggregate 5,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

Project: #265923.05.001 - Belt Filter Press Conveyor Replacement
City of Franklin and Wessler Engineering are listed as Additional Insureds as respects its interest with regard to General Liability as required of the named
insured by written contract.

CERTIFICATE HOLDER

CANCELLATION

City of Frankiin
796 S. State Street

Franklin
|

IN 46131

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD




EJCDC=

ENGINEERS JOINT CONTRACT

DOCUMENTS COMMITTEE PERFORMANCE BOND

CONTRACTOR {name and address): SURETY (name and address of principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT Executed copy to be provided by
Effective Date of the Agreement: 11/6/23 Board of Works meeting
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form: [ ] None [ ] See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party shall be considered plural where applicable.

EJCDC® C-610, Performance Bond

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
00320-1




1. The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators, successors, and
assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

2. [If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in
Paragraph 3.

3. If there is no Owner Default under the Construction Contract,
the Surety’s obligation under this Bond shall arise after:

3.1 The Owner first provides notice to the Contractor and
the Surety that the Owner is considering declaring a Contractor
Default. Such notice shall indicate whether the Owner is
requesting a conference among the Owner, Contractor, and
Surety to discuss the Contractor’s performance. If the Owner
does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notice, request such a
conference. If the Surety timely requests a conference, the
Owner shall attend. Unless the Owner agrees otherwise, any
conference requested under this Paragraph 3.1 shall be held
within ten (10) business days of the Surety’s receipt of the
Owner’s notice. If the Owner, the Contractor, and the Surety
agree, the Contractor shall be allowed a reasonable time to
perform the Construction Contract, but such an agreement shall
not waive the Owner’s right, if any, subsequently to declare a
Contractor Default;

3.2 The Owner declares a Contractor Default, terminates
the Construction Contract and notifies the Surety; and

3.3 The Owner has agreed to pay the Balance of the
Contract Price in accordance with the terms of the Construction
Contract to the Surety or to a contractor selected to perform the
Construction Contract.

4. Failure on the part of the Owner to comply with the notice
requirement in Paragraph 3.1 shall not constitute a failure to comply
with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety
demonstrates actual prejudice.

5. When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety’s expense take one of the
following actions:

5.1 Arrange for the Contractor, with the consent of the
Owner, to perform and complete the Construction Contract;

5.2 Undertake to perform and complete the Construction
Contract itself, through its agents or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract,

arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owners concurrence,
to be secured with performance and payment bonds executed
by a qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the amount of
damages as described in Paragraph 7 in excess of the Balance of
the Contract Price incurred by the Owner as a result of the
Contractor Default; or

5.4 Waive its right to perform and complete, arrange for
completion, or obtain a new contractor, and with reasonable
promptness under the circumstances:

5.4.1 After investigation, determine the amount for
which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment
to the Owner; or

5.4.2 Deny liability in whole or in part and notify the
Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with
reasonable promptness, the Surety shall be deemed to be in default
on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its
obligations under this Bond, and the Owner shall be entitled to
enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment or the
Surety has denied liability, in whole or in part, without further notice
the Owner shall be entitled to enforce any remedy available to the
Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then
the responsibilities of the Surety to the Owner shall not be greater
than those of the Contractor under the Construction Contract, and
the responsibilities of the Owner to the Surety shall not be greater
than those of the Owner under the Construction Contract. Subject to
the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

71 the responsibilities of the Contractor for correction of
defective work and completion of the Construction Contract;

7.2 additional legal, design professional, and delay costs
resulting from the Contractor’s Default, and resulting from the
actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are
specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the
Surety’s liability is fimited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for
obligations of the Contractor that are unrelated to the Construction
Contract, and the Balance of the Contract Price shall not be reduced

EJCDC® C-610, Performance Bond

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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or set off on account of any such unrelated obligations. No right of
action shall accrue on this Bond to any person or entity other than
the Owner or its heirs, executors, administrators, successors, and
assigns.

10. The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in
which the work or part of the work is located and shall be instituted
within two years after a declaration of Contractor Default or within
two years after the Contractor ceased working or within two years
after the Surety refuses or fails to perform its obligations under this
Bond, whichever occurs first. If the provisions of this paragraph are
void or prohibited by law, the minimum periods of limitations
available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be
mailed or delivered to the address shown on the page on which their
signature appears.

13. When this Bond has been furnished to comply with a statutory
or other legal requirement in the location where the construction was
to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal requirement
shall be deemed incorporated herein. When so furnished, the intent
is that this Bond shall be construed as a statutory bond and not as a
common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the Construction

Contract after all proper adjustments have been made including
allowance for the Contractor for any amounts received or to be
received by the Owner in settlement of insurance or other claims
for damages to which the Contractor is entitled, reduced by all
valid and proper payments made to or on behalf of the
Contractor under the Construction Contract.

14.2 Construction Contract: The agreement between the
Owner and Contractor identified on the cover page, including all
Contract Documents and changes made to the agreement and
the Contract Documents.

143 Contractor Default: Failure of the Contractor, which
has not been remedied or waived, to perform or otherwise to
comply with a material term of the Construction Contract.

144 Owner Default: Failure of the Owner, which has not
been remedied or waived, to pay the Contractor as required
under the Construction Contract or to perform and complete or
comply with the other material terms of the Construction
Contract.

145 Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a contractor and
subcontractor, the term Contractor in this Bond shall be deemed to
be Subcontractor and the term Owner shall be deemed to be
Contractor.

16. Modifications to this Bond are as follows:
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EJCDC=

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

PAYMENT BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT Executed copy to be prOVided by
11/6/23 Board of Works meeting

Effective Date of the Agreement:
Amount:
Description (name and location):

BOND

Bond Number:

Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:

Modifications to this Bond Form: |:| None D See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to Contractor, Surety, Owner, or
other party shall be considered plural where applicable.
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The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for labor,
materials, and equipment furnished for use in the
performance of the Construction Contract, which is
incorporated herein by reference, subject to the following
terms.

If the Contractor promptly makes payment of all sums due
to Claimants, and defends, indemnifies, and holds
harmless the Owner from claims, demands, liens, or suits
by any person or entity seeking payment for labor,
materials, or equipment furnished for use in the
performance of the Construction Contract, then the Surety
and the Contractor shall have no obligation under this
Bond.

If there is no Owner Default under the Construction
Contract, the Surety’s obligation to the Owner under this
Bond shall arise after the Owner has promptly notified the
Contractor and the Surety (at the address described in
Paragraph 13) of claims, demands, liens, or suits against
the Owner or the Owner’s property by any person or
entity seeking payment for labor, materials, or equipment
furnished for use in the performance of the Construction
Contract, and tendered defense of such claims, demands,
liens, or suits to the Contractor and the Surety.

When the Owner has satisfied the conditions in Paragraph
3, the Surety shall promptly and at the Surety’s expense
defend, indemnify, and hold harmless the Owner against a
duly tendered claim, demand, lien, or suit.

The Surety’s obligations to a Claimant under this Bond
shall arise after the following:

5.1 Claimants who do not have a direct contract with
the Contractor,

5.1.1 have furnished a written notice of non-
payment to the Contractor, stating with
substantial accuracy the amount claimed
and the name of the party to whom the
materials were, or equipment was,
furnished or supplied or for whom the
labor was done or performed, within
ninety ({90) days after having last
performed labor or last furnished
materials or equipment included in the
Claim; and

5.1.2  have sent a Claim to the Surety (at the
address described in Paragraph 13).

5.2 Claimants who are employed by or have a direct
contract with the Contractor have sent a Claim to
the Surety (at the address described in Paragraph
13).

10.

If a notice of non-payment required by Paragraph 5.1.1 is
given by the Owner to the Contractor, that is sufficient to
satisfy a Claimant’s obligation to furnish a written notice of
non-payment under Paragraph 5.1.1.

When a Claimant has satisfied the conditions of Paragraph
5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following
actions:

7.1 Send an answer to the Claimant, with a copy to the
Owner, within sixty (60) days after receipt of the
Claim, stating the amounts that are undisputed and
the basis for challenging any amounts that are
disputed; and

7.2 Pay or arrange for payment of any undisputed
amounts.

7.3 The Surety’s failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be deemed to
constitute a waiver of defenses the Surety or
Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the
Surety and Claimant have reached agreement. If,
however, the Surety fails to discharge its
obligations under Paragraph 7.1 or 7.2, the Surety
shall indemnify the Claimant for the reasonable
attorney’s fees the Claimant incurs thereafter to
recover any sums found to be due and owing to
the Claimant.

The Surety’s total obligation shall not exceed the amount
of this Bond, plus the amount of reasonable attorney’s
fees provided under Paragraph 7.3, and the amount of this
Bond shall be credited for any payments made in good
faith by the Surety.

Amounts owed by the Owner to the Contractor under the
Construction Contract shall be used for the performance
of the Construction Contract and to satisfy claims, if any,
under any construction performance bond. By the
Contractor furnishing and the Owner accepting this Bond,
they agree that all funds earned by the Contractor in the
performance of the Construction Contract are dedicated
to satisfy obligations of the Contractor and Surety under
this Bond, subject to the Owner’s priority to use the funds
for the completion of the work.

The Surety shall not be liable to the Owner, Claimants, or
others for obligations of the Contractor that are unrelated
to the Construction Contract. The Owner shall not be
liable for the payment of any costs or expenses of any
Claimant under this Bond, and shall have under this Bond
no obligation to make payments to or give notice on
behalf of Claimants, or otherwise have any obligations to
Claimants under this Bond. )
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11.

12.

13.

14.

15.

16.

The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

No suit or action shall be commenced by a Claimant under
this Bond other than in a court of competent jurisdiction in
the state in which the project that is the subject of the
Construction Contract is located or after the expiration of
one year from the date (1) on which the Claimant sent a
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or
(2) on which the last labor or service was performed by
anyone or the last materials or equipment were furnished
by anyone under the Construction Contract, whichever of
(1) or (2) first occurs. If the provisions of this paragraph
are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.

Notice and Claims to the Surety, the Owner, or the
Contractor shall be mailed or delivered to the address
shown on the page on which their signature appears.
Actual receipt of notice or Claims, however accomplished,
shall be sufficient compliance as of the date received.

When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where
the construction was to be performed, any provision in
this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal
requirement shall be deemed incorporated herein. When
so furnished, the intent is that this Bond shall be construed
as a statutory bond and not as a common law bond.

Upon requests by any person or entity appearing to be a
potential beneficiary of this Bond, the Contractor and
Owner shall promptly furnish a copy of this Bond or shall
permit a copy to be made.

Definitions

16.1 Claim: A written statement by the Claimant
including at a minimum:

1. The name of the Claimant;

2. The name of the person for whom the labor
was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase order
pursuant to which labor, materials, or
equipment was furnished for use in the
performance of the Construction Contract;

4. A brief description of the labor, materials, or
equipment furnished;

5. The date on which the Claimant last
performed labor or last furnished materials or
equipment for use in the performance of the
Construction Contract;

17.

6. The total amount earned by the Claimant for
labor, materials, or equipment furnished as of
the date of the Claim;

7. The total amount of previous payments
received by the Claimant; and

8. The total amount due and unpaid to the
Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2 Claimant: An individual or entity having a direct
contract with the Contractor or with a
subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the performance
of the Construction Contract. The term Claimant
also includes any individual or entity that has
rightfully asserted a claim under an applicable
mechanic’s lien or similar statute against the real
property upon which the Project is located. The
intent of this Bond shall be to include without
limitation in the terms of “labor, materials, or
equipment” that part of the water, gas, power,
light, heat, oil, gasoline, telephone service, or
rental equipment used in the Construction
Contract, architectural and engineering services
required for performance of the work of the
Contractor and the Contractor’'s subcontractors,
and all other items for which a mechanic’s lien may
be asserted in the jurisdiction where the labor,
materials, or equipment were furnished.

16.3 Construction Contract: The agreement between
the Owner and Contractor identified on the cover
page, including all Contract Documents and all
changes made to the agreement and the Contract
Documents.

16.4 Owner Default: Failure of the Owner, which has
not been remedied or waived, to pay the
Contractor as required under the Construction
Contract or to perform and complete or comply
with the other material terms of the Construction
Contract.

16.5 Contract Documents: All the documents that
comprise the agreement between the Owner and
Contractor.

If this Bond is issued for an agreement between a
contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term
Owner shall be deemed to be Contractor.

18. Maodifications to this Bond are as follows:
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EJCDC=

ENGINEERS JOINT CONTRACY
DOCUMENTS COMMITTEE

NOTICE TO PROCEED
Owner: City of Franklin, Indiana SRF Project No.: N/A
Contractor: Maddox Industrial LLC Contractor’s Project No.:  N/A
Engineer: Wessler Engineering, Inc. Engineer's Project No.: 265923.06.001
Project: Belt Filter Press Conveyor Contract Name: N/A

Replacement
Effective Date of Contract: November 6, 2023

TO CONTRACTOR:

Owner hereby notifies Contractor that the Contract Times under the above Contract will commence to run on
November 13, 2023. [see Paragraph 4.01 of the General Conditions]

On that date, Contractor shall start performing its obligations under the Contract Documents. No Work shall be
done at the Site prior to such date. In accordance with the Agreement, the number of days to achieve Substantial
Completion is 270 calendar days (August 9, 2024), and the number of days to achieve readiness for final payment
is 300 calendar days (September 8, 2024).

Before starting any Work at the Site, Contractor must comply with the following:

1. No additional requirements

Owner: City of Franklin, Indiana
By:
Title: Mayor

Date Issued:  November 6, 2023

Copy: Wessler Engineering

EICDC" C—556, Notice to Proceed.
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