
AGREEMENT COVERING 
RECONSTRUCTION OF ROADWAY 

 
Project: 140029700LC5, 140056700LC5 
 
AAR/DOT: 535 544C 
 
DES#: 1400297, 1400567 
 
THIS AGREEMENT (“Agreement”), made and entered into as of the 17th day of May, 2016, 
by and between the City of Franklin, State of Indiana, hereinafter called the "LPA" and 
Louisville & Indiana Railroad Company, hereinafter called the "RAILROAD". 
 

W I T N E S S E T H 
 
WHEREAS, Jefferson Street crosses the tracks and operating right-of-way of the RAILROAD 
in Franklin, Johnson County, Indiana at the location as shown on the attached map marked 
Exhibit l attached hereto and made a part hereof; 
 
WHEREAS, in the interest of public safety and convenience the LPA desires to reconstruct a 
portion of Jefferson Street as designated on Exhibit 2; 
 
WHEREAS, the Indiana Department of Transportation will recommend this project to the 
Federal Highway Administration for construction with the aid of Federal funds apportioned to 
the State as authorized by Title 23, United States Code (Public Law 85- 767, 85th Congress) or 
any other Acts supplemental thereto or amendatory thereof; and 
 
WHEREAS, the Indiana Department of Transportation will award the contract and act as liaison 
agent for the LPA with the Federal Highway Administration. Where the word "INDOT" appears 
in this agreement, it will indicate that the Indiana Department of Transportation is performing an 
act for the LPA as required by the Federal Highway Administration. 
 
NOW, THEREFORE, in consideration of the premises and the mutual dependent covenants 
herein- contained, the parties hereto agree as follows: 
 
Section 1.  The RAILROAD, insofar as its title enables it to do so and subject to the 
terms and conditions of this Agreement and the rights of the RAILROAD to operate and 
maintain its railroad and railroad appurtenances along, in, and over its right-of-way, grants 
INDOT, the LPA and the LPA’s contractor, hereinafter called "City Contractor'', the right to 
enter upon lands owned or operated by the RAILROAD for the purpose of reconstructing 
the roadway facilities in accordance with the general plans and specifications for Project 
140029700LC5 and 140056700LC5, which are incorporated and made a part hereof by 
reference.  Notwithstanding the foregoing, Contractor will be required to enter into 
RAILROAD’s standard right of entry agreement before coming onto RAILROAD’s right of way 
to perform work described in this Agreement. 
 



Section 2.  Detailed plans and specifications for the roadway reconstruction project (the 
“Project”) shall be prepared by the LPA and approved by INDOT and the Federal Highway 
Administration. All plans and specifications affecting the interests of the RAILROAD shall be 
subject to approval by the Chief Engineer of the RAILROAD, or his authorized representative, 
before work is commenced. No changes in the plans or specifications affecting the interests of 
either party hereto shall be made without the written consent of the Chief Engineer of the 
RAILROAD or his authorized representative. 
 
Section 3.  The parties hereto shall construct or cause to be constructed in substantial 
accordance with the plans and specifications for Project 140029700LC5 and 140056700LC5, 
the following items of work: 
 

(a) Work by the LPA: 
 

(1) The LPA shall be responsible for causing reconstruction of the roadway, 
including all necessary grading, paving, roadway drainage, and other drainage made 
necessary by the reconstruction of the roadway facilities; 
 
(2) The LPA will place and maintain railroad advance warning signs ·and pavement 
markings in accordance with the current edition of the Indiana Manual on Uniform 
Traffic Control Devices for Streets and Highways and any subsequent amendments, 
revisions, or supplements thereto. 

 
(b) Work by the RAILROAD: 
 

(1) The RAILROAD shall provide flagging and inspection services as required by the 
Road Reconstruction project (the “Work”).  The Railroad Flagging is estimated to cost 
$20,000.00. 

 
Section 4.  The flagging protection shall be performed by the RAILROAD with its own 
forces on a force account basis or by RAILROAD’s contractor, National Railroad Safety 
Services, Inc. (“Railroad Contractor”).  The RAILROAD represents and warrants the Railroad 
Contractor provides services to RAILROAD from time to time and that the fees charged by the 
Railroad Contractor the Work shall be consistent with the fees charged by the RAILROAD 
CONTRACTORS for other projects on behalf of RAILROAD.  The RAILROAD shall keep 
complete records of the cost of the Work to be performed by it and shall submit to INDOT on 
request such information as it may require concerning the cost and other details of the work. The 
RAILROAD's accounts shall be kept in such manner that they may be readily audited and actual 
costs readily determined; and such accounts shall be available for audit by representatives of the 
LPA, INDOT, and Federal Highway Administration for a period of three years from the date 
final payment has been received by the RAILROAD. Except as otherwise provided in this 
agreement, the LPA through INDOT shall reimburse the RAILROAD for the actual cost of the 
Work (herein referred to as the project expense) performed by it. In the event there are increases 
in the extent of the Work or changes in methods of performing the Work, this amount may be 
increased by mutual agreement. The eligibility for reimbursement of costs of changes to the 
RAILROAD's facilities and facilities jointly owned or used by the RAILROAD and utility 



companies shall be determined in accordance with the regulations as set forth in the Federal-Aid 
Policy Guide 23 CPR, Part 140, Subpart I, Subchapter B and 23 CPR, Part 646, Subpart B, 
issued December 9, 1991, and subsequent amendments or supplements thereto, which are 
incorporated herein by reference. 
 
It is agreed that progress payments will be made by the LPA, through INDOT, to the 
RAILROAD for the total amount of Work done as shown on monthly statements or when the 
amount due the RAILROAD equals $1,000.00 or more, said progress billing to be paid within 
thirty-five (35) days of receipt of a signed invoice voucher and the RAILROAD's progress 
billing. Upon receipt of the final bill, the RAILROAD shall be reimbursed for such items of 
Work and project expense, in such amounts as are proper and eligible for payment, as 
determined by final audit to be made by INDOT. In the event final audit discloses that the LPA 
has reimbursed the RAILROAD more than the amount due under the terms of this agreement, 
the RAILROAD shall promptly repay the LPA, through INDOT, the amount overpaid by the 
LPA. Billings from the RAILROAD shall clearly show whether they are partial or final claims. 
The LPA, through INDOT, will reimburse the RAILROAD for any items of work and expense 
performed by the RAILROAD at the written direction of the LPA, which are not eligible for 
reimbursement from Federal funds. 
 
The RAILROAD shall not commence any of the Work until notified in writing by INDOT to 
proceed, and shall have received assurance from INDOT that the project has been approved by 
all necessary governmental authorities. The Work shall be commenced by RAILROAD within 
thirty (30) days after such notification to proceed. Buying and assembling of materials shall be 
construed as compliance with the foregoing thirty (30) day provision. 
 
Section 5. On all contract construction operations involving direct interference with the 
RAILROAD's tracks or traffic, the fouling of railroad operating clearances, or reasonable 
probability of accidental hazard to railroad traffic, the LPA and INDOT shall require the City 
Contractor to arrange for the necessary railroad personnel (or Railroad Contractor personnel) to 
protect such operations as required by the regular operating rules of the RAILROAD as 
determined by the Chief Engineer of the RAILROAD or his authorized representative. The 
RAILROAD will be reimbursed for the actual cost of such protective services furnished by it, at 
project expense. INDOT shall make final settlement with said City Contractor contingent on a 
showing that the RAILROAD has been reimbursed for any expenses which are for the sole 
benefit of said City Contractor, or that satisfactory arrangements have been made for such 
reimbursement. Any watchmen or flagmen necessary to protect or safeguard roadway traffic 
shall be provided by the LPA at its own cost. 
 
Section 6.  All work herein provided to be done on the RAILROAD's operating right- of-way 
shall be done in a manner satisfactory to the Chief Engineer of the RAILROAD or his authorized 
representative, and shall be performed at such times and in such manner as not to interfere 
unnecessarily with the movement of trains or traffic upon the tracks of the RAILROAD. INDOT 
and the LPA shall require the Contractor to use all reasonable care and precaution in order to 
avoid accident, damage, or unnecessary delay or interference with the RAILROAD's train or 
other property. 
 



Section 7.  INDOT shall require the City Contractor, upon completion of the work of the City 
Contractor, to remove from within the limits of the RAILROAD's operating right-of-way all 
machinery, equipment, surplus materials, falsework, rubbish, or temporary buildings of the City 
Contractor, and to leave the ·operating right-of-way in a neat condition, satisfactory to the Chief 
Engineer of the RAILROAD or his authorized representative. 
 
Section 8.  INDOT shall require the City Contractor to take out, at City Contractor’s sole 
expense, before work is commenced and to keep in effect until work is completed and accepted, 
a Railroad Protective Public Liability Policy of Insurance in the name of the RAILROAD, said 
policy to be in the form specified in the Federal-Aid Policy Guide 23 CFR, Part 646, Subpart A 
issued December 9, 1991, and any subsequent amendments or supplements thereto, which are 
incorporated herein by reference. The maximum dollar amounts of coverage with respect to 
bodily injury, death, and property damage, is limited to a combined amount of five million 
dollars ($5,000,00.00) per occurrence with an aggregate limit of ten million dollars 
($10,000,000.00) for the term of the policy. The policy of insurance specified in this section shall 
be with a company authorized to do business in the State of Indiana Further, that the City 
Contractor will certify that it has Contractor's Public Liability and Property Damage Insurance in 
the amounts indicated in the contract Special Provisions and that RAILROAD and CSX 
Transportation, Inc. have been named as an additional insured on that policy. 
 
Section 9. Upon completion of the project, the LPA shall at its own cost and expense maintain, 
or by agreement with others provide for the maintenance of the highway facilities including the 
drainage thereof, as follows: 
 

(i)  The LPA shall maintain, renew and repair (with its own forces or by agreement with 
contractors) the portion of roadway on RAILROAD’s right of way up to the distance from 
RAILROAD’s tracks where roadway worker protection would be required (the “Apron”).   
 
(ii)  Upon notice from RAILROAD that maintenance, repair or renewal on the Apron is 
required, the LPA shall promptly perform same.  If the LPA fails to do so within ten (10 days 
after receipt of written notice (or such longer period of time, not exceeding thirty (30) days if 
the necessary maintenance, repair or renewal would take more than thirty (30) days and the 
LPRA promptly commences such work), RAILROAD may furnish such materials and 
perform (or cause to be performed) such work at the sole risk, cost and expense of the LPA. 
Notwithstanding the foregoing or any provision herein to the contrary, (x) if at any time 
RAILROAD determines that the public safety, requires that repair, maintenance or renewal 
must be commenced immediately, RAILROAD may do so at its sole risk, cost and expense 
of the LPA, and (x) the LPA shall not enter any portion of RAILROAD’s right of way other 
than the Apron in performing its maintenance, repair and renewal obligations hereunder. 

 
Section 10.  In the event that delays or difficulties arise in securing necessary approvals, or in 
acquiring necessary right-of-way, or in settling damages or damage claims, or for other reasons, 
which in the opinion of the LPA or INDOT render it impracticable to utilize funds from current  
appropriation for the construction of the project, then at any time before actual construction is 
started by the Contractor pursuant to proper approval or authority, the LPA through the INDOT 
may serve formal notice of cancellation upon the RAILROAD and this agreement shall 



thereupon become null and void. The LPA, through INDOT shall reimburse the RAILROAD for 
all costs incurred by the RAILROAD at the written request of INDOT on account of the project 
prior to cancellation. 
 
Section 11.  It is understood and agreed that any costs incurred by the RAILROAD at the 
written request of the LPA are to be paid directly by the LPA. It is further understood and agreed 
that all project costs incurred by the RAILROAD subsequent to the written authorization by 
INDOT are to be billed through INDOT as set forth in Section 4. 
 
Section 12.  It is understood that the project herein contemplated is to be financed with the aid 
of funds appropriated by the Federal Government and expended under Federal regulations; that 
all plans, estimates of cost, specifications, awards of contracts, acceptance of work, and 
procedures in general are subject at all times to all Federal laws, rules, regulations, orders, and 
approvals applying to it, as a Federal project. 
 
Section 13. Non-Discrimination 
 
1. To the extent required by I.C. 22-9-1-10 and Title VI of the Civil Rights Act of 1964, 
the RAILROAD shall not discriminate against any employee or applicant for employment, to be 
employed in the performance of work under this Contract, with respect to hire, tenure, terms, 
conditions or privileges of employment or any matter directly or indirectly related to 
employment, because of race, color, religion, sex, disability, national origin, ancestry or status as 
a veteran.  Acceptance of this Contract also signifies compliance with applicable Federal laws, 
regulations, and executive orders prohibiting discrimination in the provision of services based on 
race, color, national origin, age, sex, disability or status as a veteran. 
 
2. The RAILROAD understands that INDOT is a recipient of Federal Funds.  Pursuant to 
that understanding, the RAILROAD agrees that if the RAILROAD employs fifty (50) or more 
employees and does at least $50,000 worth of business with the State and is not exempt, the 
RAILROAD will comply with the affirmative action reporting requirements of 41 CFR 60-
1.7.  The RAILROAD shall comply with Section 202 of executive order 11246, as amended, 41 
CFR 60-250, and 41 CFR 60-741, as amended, which are incorporated herein by specific 
reference. 
 
It is the policy of INDOT to assure full compliance with Title VI of the Civil Rights Act of 1964, 
the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation Act and 
related statutes and regulations in all programs and activities.  Title VI and related statutes 
require that no person in the United States shall on the grounds of race, color or national origin 
be excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance.  (INDOT’s Title VI 
enforcement shall include the following additional grounds: sex, ancestry, age, income status, 
religion, disability, and status of a veteran.)   
 
 



3. During the performance of this Contract, the RAILROAD, for itself, its assignees and 
successors in interest (hereinafter referred to as the “RAILROAD”) agrees to the following 
assurances under Title VI of the Civil Rights Act of 1964: 
 

a. Compliance with Regulations: In the performance of work under this agreement, the 
RAILROAD shall comply with the regulations relative to nondiscrimination in Federally-
assisted programs of the Department of Transportation, Title 49 CFR Part 21, as they may be 
amended from time to time (hereinafter referred to as the Regulations), which are herein 
incorporated by reference and made a part of this Contract. 
 
b. Nondiscrimination: In the performance of work under this agreement, the 
RAILROAD, with regard to the work performed by it during the Contract, shall not 
discriminate on the grounds of race, color, sex, national origin, religion, disability, ancestry, 
or status as a veteran in the selection and retention of subcontractors, including procurements 
of materials and leases of equipment.  The RAILROAD shall not participate either directly or 
indirectly in the discrimination prohibited by section 21.5 of the Regulation, including 
employment practices when the Contract covers a program set forth in Appendix B of the 
Regulations. 
 
c. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In 
the performance of work under this agreement, in all solicitations either by competitive 
bidding or negotiation made by the RAILROAD for work to be performed under a 
subcontract, including procurements of materials or leases of equipment, each potential 
subcontractor or supplier shall be notified by the RAILROAD of the RAILROAD’s 
obligations under this Contract, and the Regulations relative to nondiscrimination on the 
grounds of race, color, sex, national origin, religion, disability, ancestry, or status as a 
veteran. 
 
d. Information and Reports: In the performance of work under this agreement, the 
RAILROAD shall provide all information and reports required by the Regulations, or 
directives issued pursuant thereto, and shall permit access to its books, records, accounts, 
other sources of information, and its facilities as may be determined by the Indiana 
Department of Transportation and Federal Highway Administration to be pertinent to 
ascertain compliance with such Regulations, orders and instructions.  Where any information 
required of the RAILROAD is in the exclusive possession of another who fails or refuses 
furnish this information, the RAILROAD shall so certify to the Indiana Department of 
Transportation or the Federal Highway Administration as appropriate, and shall set forth 
what efforts it has made to obtain the information. 
 
e. Sanctions for Noncompliance: In the performance of work under this agreement, in the 
event of the RAILROAD’s noncompliance with the nondiscrimination provisions of this 
Contract, the Indiana Department of Transportation shall impose such contract sanctions as it 
or the Federal Highway Administration may determine to be appropriate, including, but not 
limited to:  (a) withholding payments to the RAILROAD under the Contract until the 
RAILROAD complies, and/or (b) cancellation, termination or suspension of the Contract, in 
whole or in part. 



 
f. Incorporation of Provisions: In the performance of work under this agreement, the 
RAILROAD shall include the provisions of paragraphs a through f in every subcontract, 
including procurements of materials and leases of equipment, unless exempt by the 
Regulations, or directives issued pursuant thereto. 

 
Section 14.  Buy America Certification   
The Railroad agrees that all steel and cast iron materials and products to be used under this 
agreement will be produced and manufactured in the United States of America pursuant to the 
requirements of Indiana Code 5-16-8-1, et al. and 23 CFR 635.410. 
 
Section 15. This Agreement shall be construed in accordance with and governed by the laws of 
the State of Indiana and suit, if any must be brought in the State of Indiana. 
 
Section 16. This Agreement shall be for the benefit of the parties hereto only, and no person, 
firm or corporation (other than CSX Transportation, Inc. for purposes of Section 8 hereof) shall 
acquire any rights whatsoever by virtue of this agreement, except the LPA, the RAILROAD and 
their successors and assigns. 
 
Section 17. The LPA agrees that the Work shall in no manner encumber the RAILROAD's 
existing rights in the continuous use of or the future conveyance of the RAILROAD's property. 
 
 
 
 
[Remainder of page intentionally left blank.]  



IN WITNESS WHEREOF, the parties have caused these presents to be executed by their 
proper officers’ thereunto duly authorized.  
 
 
LOUISVILLE & INDIANA RAILROAD COMPANY 
 

By____________________________________ 
SIGNATURE 
 
____________________________________________ 
PRINTED NAME 

______________________________________ 
TITLE 

 

************************************************************************ 

ACKNOWLEDGMENT for RAILROAD 

STATE OF ___________________, COUNTY OF ______________________, SS: 
 
Before me, the undersigned Notary Public in and for said county personally appeared 

_________________________________________________________ , in their official capacity 

as__________________________________________________ of LOUISVILLE & INDIANA 

RAILROAD COMPANY and acknowledged the execution of the foregoing Agreement on this 

_______ day of ________________, 20____, and acknowledged and stated that they are the 

parties authorized by LOUISVILLE & INDIANA RAILROAD COMPANY to execute the 

foregoing Agreement. 

Witness my hand and seal the said last named date. 
 
My Commission Expires 
________________________________ _______________________________ 

Notary Public 
________________________________ ________________________________ 
County of Residence    Print or type name 
    

 

(Seal)      

  



CITY OF FRANKLIN 

 

By ___________________________________ 

 

______________________________________ 

 

______________________________________ 

 

APPROVED AS TO FORM AND LEGALITY 

For the CITY OF FRANKLIN 

 

APPROVED____________________________  _____________________________ 

  Chief Counsel     Date 

************************************************************************ 

ACKNOWLEDGMENT for CITY 

State of Indiana, City of INDIANAPOLIS, SS: 

Before me, the undersigned Notary Public in and for said County, personally appeared: 

_________________________________________________________________________ 

respectively, of the City of Franklin, and acknowledged the execution of the foregoing agreement 

on this _____ day of ______________, 20_____. 

Witness my hand and seal the said last named date. 

My Commission Expires 

________________________________ _______________________________ 

Notary Public 

________________________________ ________________________________ 

County of Residence     Print or type name 

 
    

(Seal) 

  



STATE OF INDIANA 

 

BY________________________________ 

Kenneth Franklin, 
State Director of Utilities and Railroads  
Capital Program Management 
For: Brandye L. Hendrickson, Commissioner  
Indiana Department of Transportation  
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